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JOHN CHARLES DALY, former ABC News chief 
and moderator of the forum: This public policy 

forum, part of a series presented by the American 
Enterprise Institute, is concerned with the prospect of a 

constitutional convention to propose amendment of the 
U.S. Constitution. It would be the first convention since the 
original in Philadelphia in 1787, which scrapped the Articles 

of Confederation and substituted our present Constitution. 

Our subject is "A Constitutional Convention: How Well 
Would It Work?" 

Thirty states have now taken the extraordinary step of 
asking the Congress to call a constitutional convention. Arti

cle V of the Constitution states that if two-thirds of the states 

so petition, Congress "shall call a Convention for proposing 

Amendments." That quotation from Article V provides the 
legal background for the expanding and complex conflict 

on how a constitutional convention would work. Does the 

language of Article V mandate a general convention to 
propose such amendments as the convention wishes, or does 

it permit a convention to be strictly limited to the specific 

issue, or issues, proposed in the petitions from two-thirds of 
the states? 

Although petitions for a constitutional convention to 

consider other specific issues have come before the Con
gress, the focus now is on thirty petitions for a constitutional 
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amendment requiring a balanced federal budget except in 

times of national emergency. The chairman of the Senate 
Budget Committee, Maine's Edmund Muskie, said that the 

thirty petitioners have lost their grip on the enormity of 
what they are doing, and have taken the wrong way out of a 

troublesome dilemma. He called it an uncharted course to 
an unknown destination. But this forum is not concerned 

with the economic questions in the balanced federal budget 
amendment. Our primary interest is in the uncharted 

course, the fundamental constitutional questions, and the 
potential for political confrontations set in motion by the 
state petitions. 

Professor Gunther, you have described the road to a 

constitutional convention as foggy and treacherous, beset 

with many questions, many uncertainties, and no authorita
tive answers. Will you broadly outline the dangers you 

anticipate? 

GERALD GUNTHER, professor of law, Stanford University: 

The dangers stem largely from the fact that it is an un
charted course. We have had twenty-six amendments to the 
Constitution, all produced by proposals from Congress. 

The alternative route in Article Vis one that has never been 
taken. This route is obviously legitimate, but it is an un

known. 
The main danger I see is that the process now under 

way is not a deliberate one. Instead, it is a slowly mushroom

ing, broadening one, ultimately producing a kind of con
vention unanticipated by most of the state legislatures that 

are initiating the process. The thirty states that had asked 

for a convention assumed they would get one on an up

and-down vote on a specific proposal to balance the federal 

budget. If Congress does not propose an amendment of its 

own, it will probably call a convention to deal with a some

what broader subject, such as fiscal responsibility. That issue 
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itself could bring in such issues as funding for abortions, 

health, or nuclear power. Moreover, the convention would 
have a plausible case for taking an even broader view of its 

agenda. Convention delegates could claim that they repre

sent the people who elected them, and that they are entitled 

to deal with any constitutional issue of major concern to 

their constituency. 
The states, quite unthinkingly and without considera

tion of the implications, have started a process that may 

eventually produce a shock to them and to the country. It is a 

process of undeliberate constitution making that would 
make James Madison turn over in his grave. 

MR. DALY: Professor Bator, you have written that you are 

not in favor of having a convention and not in favor of a 

balanced budget amendment. You also, however, vigorously 

defend the right of the states and the Congress to limit a 

convention to issues raised in the petition for a convention. 

Will you broadly outline your position? 

PAUL BATOR, professor of law, Harvard University: I dis

agree strongly with the argument that the current move

ment for a constitutional convention is wholly illegal and 

illegitimate because it is directed at a specific constitutional 

grievance, rather than being a call for an unlimited general 

constitutional revision. I think it is wholly legitimate for the 

states and the Congress, acting together, to try to create a 

convention addressing a specific constitutional grievance. 
The uncertainties of it cannot be eliminated, but I think that 

having such a convention was a major purpose of Article V. 

Whether such a convention, after the fact, can be effectively 

forced to limit itself is a harder question, but on balance the 

better view is that effective limits can be created by the states 

and by the Congress. 
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MR. DAL v: Professor Berns, the constitutional convention 

is generally called the alternative method of amending. The 
more traditional method involves a proposal by two-thirds 
of both the Senate and the House that must be ratified by at 

least three-fourths of the state legislatures or by conventions 
in three-fourths of the states. Is there any sense that the 

traditional method was considered the vehicle for amend

ment of a specific issue, while the convention method was 
meant for unlimited deliberation? 

WALTER BERNS, resident scholar, AEI: That argument has 

been made by distinguished professors of law, but I must say 

that I disagree with those distinguished professors of law. 

They have caused me to go through the records of the 
federal convention of 1787, and I do not see that those 
records sustain the argument they make. 

The language of the amendment provision was worked 
out on almost the last day of the convention, on September 

15, 1787, and this alternative mode of amending the Con

stitution was the response to an objection by George Mason, 
of Virginia, who said that under a prior version no amend

ments of the proper kind would ever be obtained by the 

people if the government should become oppressive. He 
was objecting to the proposal that allowed only the Congress 

of the United States to propose amendments, either on its 

own initiative or on the initiative of the states. Mason ob
jected to this, saying, quite reasonably, that the people 

would not obtain amendments of the proper kind should 

the government become oppressive. He understood the 
possibility that the national government could become in
adequate, and that there had to be an alternative mode to 

address the inadequacies. The 1787 convention was called 

to some extent because of the legitimate concern of people 

like Madison and Hamilton with the fiscal irresponsibility of 

the states, and the Constitution of the United States that 
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came out of that convention dealt effectively with that prob

lem. Mason foresaw the possibility of fiscal or other kinds of 
irresponsibility on the part of the national government and 

that some way had to be found in the Constitution to deal 
with that. It seems clear to me that this alternative mode of 
amendment was put in the Constitution to deal with specific 
problems. 

MR. DALY: All right. Professor Scalia, Richard Rovere in 
the New Yorker, suggested that the convention method of 

amendment might reinstate segregation and even slavery, 
throw out much or all of the Bill of Rights, eliminate the 
Fourteenth Amendment's due process clause, reverse any 

Supreme Court decision the members didn't like, and per
haps for good measure, eliminate the Supreme Court, itself. 

[Laughter.] 

Now, what would you anticipate from an unlimited 

convention? 

ANTONIN SCALIA, professor of law, University of Chicago: I 

suppose it might even pass a bill of attainder to hang 
Richard Rovere. [Laughter.] 

All those things are possible, I suppose, just as it is 

possible that the Congress tomorrow might pass a law 
abolishing social security as of the next day, or eliminating 

Christmas. Such things are possible, remotely possible. I 

have no fear that such extreme proposals would come out of 
a constitutional convention. Surely, whether that risk is suf

ficient to cause anyone to be opposed to a constitutional 
convention depends on how high we think the risk is and 

how necessary we think the convention is. If we thought the 

Congress were not necessary for any other purpose, the risk 
that it might abolish social security would probably be 
enough to tell its members to go home. 

So, it really comes down to whether we think a constitu-
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tional convention is necessary. I think it is necessary for 
some purposes, and I am willing to accept what seems to me 

a minimal risk of intemperate action. The founders inserted 
this alternative method of obtaining constitutional amend

ments because they knew the Congress would be unwilling 
to give attention to many issues the people are concerned 

with, particularly those involving restrictions on the federal 
government's own power. The founders foresaw that and 

they provided the convention as a remedy. If the only way to 
get that convention is to take this minimal risk, then it is a 
reasonable one. 

PROFESSOR GuNTHER: Unfortunately, Nino Scalia is not sit

ting in the state legislature. I wish he were there talking 
about the risks. In twenty-seven or twenty-eight state legisla

tures of this country in 1977, 1978, and 1979, nobody has 
talked about the risks. The issue has simply been an up

and-down vote on the principle of a balanced budget. One 
of the disturbing things about this irresponsible process is 

that state legislatures have gotten very close to launching 
this convention-which, I agree, is appropriate in proper 
circumstances-without even thinking about the risks. In

stead, they have been told not to worry about it. My concern 
is that the nation not go into this convention with such vast 

inattention, ignorance, and misimpression of fact and law. 

PROFESSOR SCALIA: I agree that would be nice, but I don't 
understand what your solution is. There is none short of 

obtaining action from the Congress, and its inaction is the 

whole reason for the call for the convention. Your position is 

essentially a throwing up of the hands and-

PROFESSOR GUNTHER: No, no. I think I have a solution. 

First, people like you and me should tell the state legislators 

what they are buying when they buy one of these resolu-
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tions. In recent months, Montana, New Hampshire, and 

California faced this question with some explanation of 
what was involved. New Hampshire has said yes, but 
Montana and California said no. 

Another thing that can be done-and I agree with you 

about irresponsible action in Congress-is to press Congress 

to pay some attention to what is going on. Congress has been 

almost as irresponsible as the state legislatures in not hold

ing hearings on constitutional convention procedures-on 

the Ervin-Helms proposal, for example. In pussyfooting 

around, and in finding excuses, it is acting like the worst 
kind of technical lawyer. 

Congress can make it clear what the states are buying, 
and that may lead to some reconsideration in states. Then, if 

the states want to vote for a convention, they will at least 
know what they are doing. 

PROFESSOR BATOR: These risks do exist, but there is no need 

to stand on the sidelines silently and wait to see whether the 

risks will develop. There are things that can be done. There 
are political and legal dynamics that can be mobilized to 

minimize the risks. It seems to me that the call of the states 

for this convention is actuated by concern about a single 

grouping of issues. Congress, acting responsibly, could pro
vide that the constitutional convention should address those 

issues and no others. 

It is not certain whether that restriction is legally effec

tive. But members of this convention will not be sitting on 
Mars; they, too, are subject to political dynamics. They, too, 

are subject to the forces and the processes of having to worry 

about their legitimacy. 

On the strict legal question, the better view is that there 

is nothing in Article V to prevent the Congress from limiting 

the constitutional convention to the subject that made the 

states call it. There would be enormous pressure on the 
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convention to stick to that subject. I think it is unlikely that 
they will wander all over the reservation. 

PROFESSOR GUNTHER: On the legal issue, Congress has a 

right to specify a subject, but that specification is no more 
than a moral exhortation to the convention. It creates a 

presumption of what the issue is. The convention then is 
free, however, to overcome that presumption. It can take up 
other subjects its constituents are interested in as well. 

I think we differ on the political and legal dynamics of 
this. The fact is, under the Helms Bill, the delegates will run 
for election in various congressional districts; they will re
spond to concerns about nuclear power, abortion, busing, 
school prayers, the Equal Rights Amendment, or whatever. 

There will be considerable pressure on the delegates to 
throw in a few amendments about abortion, busing, and 
school prayer as well. The risk is there. 

MR. DALY: A background note: in 1967, the United States 

faced the possibility of a convention to consider the Dirksen 
Amendment, which would have exempted one house of the 
state legislatures from the Supreme Court's one man-one 

vote ruling. That failed, but only by two petitions. Later that 
same year, Senator Sam Ervin introduced a bill spelling out 
in some detail the actual procedures that any constitutional 

convention would have to follow. It was passed in the Senate, 
but never taken up by the House, and in 1979, Senator Jesse 
Helms has introduced a very similar bill. 

PROFESSOR BERNS: I join all of my colleagues here in hoping 

that the Congress of the United States becomes responsible 

on this issue and passes legislation that it is entitled to pass, 

governing certain aspects of this mode of amending the 
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Constitution. For example, I would like to see the Congress 
pass a statute specifying the form of an application. It might 

be as follows: The state of Illinois hereby applies to the 
Congress of the United States to call a convention for pro
posing amendments to the Constitution. To the extent pos

sible the states should adopt the actual constitutional lan

guage in their applications. This would resolve the difficulty 
over what a valid application is. It might also give the states 

some second thoughts if they suspected that the convention 

might address itself to questions other than the one exercis
ing that particular state at that particular time. Something 

could be gained if the Congress were to adopt legislation 

requiring these applications to be addressed to particular 

officers of the House and the Senate-for example, the 
Speaker of the House and the president of the Senate-who 

would certify to the states the receipt of those applications. 

This would facilitate the numbering and processing of ap

plications, and it would prevent these applications from 
getting lost in the vast maze of Congress. How many applica
tions for a constitutional convention do we have now? Who 
can give the authoritative answer to that question? It is 

important to be able to answer that question authoritatively. 
I too am apprehensive about constitutional conventions 

of a sort we have never had. If the truth has to come out, I 

am not in favor of this particular kind of constitutional 

convention, largely because of my apprehensions. 

On the other hand, the Congress of the United States is 

not a model I would choose for the proper way of amending 
the Constitution or proposing amendments to the Constitu

tion. There are two so-called constitutional amendments 

floating around the states for their ratification. I consider 
one of them, the D.C. Amendment, to be unconstitutional. 

The second, on the ERA, simply lapsed sometime this year, 

and the extension was unconstitutionally done. If that is the 
way the Congress does things, let us try the states. 
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PROFESSOR GuNTHER: I am ready to fight on the D.C. 

Amendment and on the ERA, but let me fight with you on 

something else, first. [Laughter.] 
The fight is on the congressional procedures. I agree 

with you that Congress has power and should address itself 

to the strictly procedural issues in the Ervin-Helms bill. And 

the applications should be handled to avoid the spectacle of 
two senators of the United States acknowledging only four

teen proposals, because the others were not addressed to the 

right people. But I think there is a serious problem with the 

Helms legislative proposal. The proposal now before Con

gress, which I wish Congress would pay some attention to, 

includes much more than those procedural things. It pro

vides, for example, that a state has to specify a subject, which 

is outrageous. It would be nice to have a state specify a 

subject, but if a state wants to have a general convention, 

surely it ought to be allowed to propose that. Secondly, the 

proposal provides that Congress shall guess the general 

subject the states have in mind, and then require the conven
tion delegates to take an oath not to discuss any other propo

sal. This is an outrageous expansion of congressional pow

ers. Congress would then claim to be able to turn down any 

proposal it considered beyond the call. I think that is highly 

questionable. 

The underpinnings of the proposal are rather strange, 

coming from conservative constitutional interpreters. They 

assume that the broad discretionary powers of Congress 

associated with the commerce power and the Fourteenth 

Amendment power somehow apply to Article V. The least 

bit of historical understanding makes it clear that Article V 

was specifically designed to minimize the role of Congress, 

and not to give it a lot of discretion. Congress has the power 
to make only the minimum, truly necessary provisions for 

electing delegates, setting up the convention, and then de

ciding on the mode of ratification, and nothing beyond that. 
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PROFESSOR BATOR: I would like to express a concern about 
Professor Gunther's interpretation of Article V. The central 
purpose of the convention provision of Article V was to give 
the states recourse in the event that intransigent central 

authority refuses to consider a grave constitutional infirmity 
or shortcoming. If by hypothesis, thirty-four or thirty-five 

states now feel that the Congress has intransigently refused 
to address what they think is a grave constitutional infirmity, 
that is, fiscal irresponsibility, Professor Gunther says there is 

nothing the states and the people can do about it, absolutely 
nothing, unless they risk establishing an institution that is 

wholly free to reinstitute slavery. This interpretation of our 
Constitution strikes me as being very strange. It is bizarre. If 
the nation wants to have a constitutional convention limited 

to one topic, what is there to prevent that? I agree that 
Article V is ambiguous, but of all the possible interpreta
tions, why should the nation adopt the most uncomfortable 
one-the one that creates most unintended mischief? The 
central purpose of the framers was to give the states re
course. Professor Gunther says it will be very hard to have 
recourse without creating a time bomb, a kind of a dooms

day machine that is utterly without control. 

PROFESSOR GUNTHER: I appreciate the constitutional pur

pose in 1787 of giving the states recourse. I am not denying 
the states recourse. If the balanced budget is the only con

stitutional issue the country is concerned about, the states 

can have a convention to discuss only that issue. They are 

not likely to worry, nor should they worry, about the risk Mr. 
Rovere mentions about a provision reinstituting slavery for 

the simple reason that there is no support in thirty-eight 

states for ratifying an amendment to reinstitute slavery. 

On the other hand, the states should know that this is 
serious business. The business of the convention would in

clude any issue that the delegates believe the states may 
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ratify, any issue of widespread interest in the country today. 
That does not include abolition of the Constitution or 
reinstitution of slavery; but it is a broader agenda than the 
balanced budget. 

PROFESSOR SCALIA: I agree with Paul Bator on how Article 
V ought to be interpreted. There is no reason not to inter
pret it to allow a limited call, if that is what the states desire. 
But it is difficult to say absolutely that the convention will 
behave that way. For this reason, I am willing to acknowl
edge an iota of truth to Richard Rovere's absurdities. 

I would like to put the whole thing in perspective, 
though, and tell why I am willing to risk those absurdities. I 
do not think there is any way-and I think Paul Bator would 
agree-to avoid the risk entirely. I agree that what he says is 
the law, but somebody else may think otherwise, and even if 
it is the law, the convention may ignore it. But what is the 
alternative? The alternative is continuing with a system that 
provides no means of obtaining a constitutional amend
ment, except through the kindness of the Congress, which 
has demonstrated that it will not propose amendments-no 
matter how generally desired--of certain types. 

Congress could have resolved many of these questions 
pertaining to a convention long ago. It could have provided 
an amendment by the normal amending process saying that 
"limited" calls for conventions are proper. That would have 
eliminated all doubt. But the Congress is not about to do 
that. It likes the existing confusion, because that deters 
resort to the convention process. It does not want amending 
power to be anywhere but in its own hands. 

Not long ago, Proposition 13 came out of California, 
and there was a great cheer about the country. That cheer, it 
seems to me, expressed not so much support for the particu
lar issue involved as exhilaration on learning that, in Cali
fornia at least, when the people want something badly 
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enough, they can really get it, despite the opposition of the 
state legislature. We are facing the same problem at the 
federal level. The Congress knows that the people want 
more fiscal responsibility, but it is unwilling to oblige it. A 
means comparable to Proposition 13 is needed at the federal 

level. The Constitution has provided it. If the only way to 
clarify the law, if the only way to remove us from utter 
bondage to the Congress, is to take what I think to be a 
minimal risk on this limited convention, then let's take it. 

MR. DALY: Let me come to this "minimal risk" question 
again. Professor Lawrence H. Tribe of Harvard Law School 

warns that inherent in an Article V convention is the danger 
of three distinct confrontations of nightmarish dimension. 
One is the confrontation between Congress and the conven
tion over procedural questions, with Congress withholding 

appropriations pending adoption of internal reforms by the 
convention, or refusing to treat convention amendments as 

within the convention's scope. The second is a confrontation 
between Congress and the Supreme Court. And the third is 
between the Supreme Court and the states, since the Su

preme Court would be called on to referee the conflicts 
between the Congress, the convention, and the states. In 
Professor Tribe's mind, this is an area of substantial danger 
and confusion for government. 

PROFESSOR GuNTHER: There is that risk. I am not sure I 

would put it quite as melodramatically as Larry Tribe does. 

But the Helms Bill says, in at least three places, that all these 
doubts about the validity of the application and the scope of 
the convention's discussions, shall be decided finally by 

Congress and shall not be reexamined by any court. 

Congress is aware of that potential confrontation and is 
trying to head it off by saying there shall be no judicial 

review. Although there is some precedent for declaring 
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certain aspects of the amendment process beyond the 

courts' authority, it is not at all clear that the courts cannot 
get into any part of it. But I suspect the courts will be 
perfectly happy to stay out of it. There is a potential con

frontation there, however, and Congress may be aggravat
ing it by telling the courts to keep out. In response, the 
courts may well say that the restriction on court jurisdiction 

is improper. These confrontations are examples of the un
known, unanswered problems along this route. And we 

certainly do not need any more divisiveness in this country 
now. 

Those fears about confrontations may swamp the 
legitimacy of the process. In that respect, I am clearly on 
Paul Bator's side in trying to preserve the viability of this 
process. As more years go by and we still have not tried it, 
somebody can always say we should not try the unknown. 

The unknown ought to be understood and made usable. 
That is why I blame both the state legislatures, for being so 
irresponsibly inattentive to the problems, and the Congress, 
for being so irresponsibly reluctant to confront them. 

PROFESSOR BATOR: If the political forces want confronta

tion they will have it whether there is a convention or not. 
There are other matters that can lead to confrontation even 

if no convention takes place. The key to avoiding confronta
tion is in trying to solve the uncertainties in what I call a 

constitutional spirit; that is, in trying, generously, to under
stand what the Constitution is seeking to accomplish in this 

situation. 

Let me give an illustration. The first specific major 
problem the Congress will have is that when that thirty

fourth or thirty-fifth resolution comes in, the judiciary 

committees of the House and the Senate will have to deter

mine whether a valid call for a constitutional convention has 
been made. That process can be approached in two ways. 
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One is to deal with these petitions more or less in the way 
people administered literacy tests to blacks in the South in 

the 1920s; that is, to worry about the Ts and the Is, treating 

the petitions ungenerously, in a technical way, and trying to 

knock them down, one by one, so that no proper call for a 

convention can be made. And maybe that will avoid a con

frontation. But it seems to me that it would be a politically 

disastrous event if that were the spirit in which these peti

tions were treated. 

The creative and responsible way to deal with the un

certainties is for Congress, at that point, to see whether the 
states express a roughly contemporaneous statement of a 

constitutional deficiency. And, if the petitions affirm this, 

the Congress should agree to set up reasonable procedures 
to allow a convention to gather and address that deficiency. I 

do not think that confrontation depends on wholly extrane

ous factors. It depends on whether we want it or we want to 
avoid it. 

PROFESSOR GUNTHER: I agree with you, Professor Bator, on 

what Congress should do when the applications come in, but 
you can come up with more creative responsible responses 

than that. I do not think Congress ought to wait for the 

thirty-fourth state to come in, and then start battling about 

uncharitable or charitable approaches to the various appli
cations on file. Congress ought to be doing something now 

to advise the states as to what it is they have committed 

themselves to. Congress probably can do that most easily by 

holding hearings right now on the Helms Bill, and by dis

cussing the issue of what a constitutional convention is all 

about. It is clear that what the states cannot have-but which 

is the one thing most states think they can have-is a conven

tion that will simply vote on the very specific balanced 

budget proposal of the National Taxpayers Union. That is 

not constitutionally permissible. It is time for Congress to 
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clarify this matter, before the thirty-fourth state comes 

along, so state legislators will know what their votes are all 

about. 

PROFESSOR SCALIA: I just want to make sure I understand 

Professor Gunther's view on this matter. I understand your 

process objection: that the states, in your view, have made 
these calls without understanding what they entail. Now, 

suppose they do understand what is entailed-the risk of 

having a runaway convention. Do you say they should do it, 

or not? 

PROFESSOR GUNTHER: I have no constitutional or process 

objection for a call with full knowledge of the risks. I suspect 

that our views differ as to whether the risks are worthwhile. 

But I have no constitutional objection if the states under

stand and accept my view of what a convention may do, and 

nevertheless want to go ahead. 

PROFESSOR SCALIA: I suspect that you might not feel so 

strongly about your process objection if you felt more 

strongly about whether they should go ahead or not. To 

some extent, the debate boils down to how pleased or dis

pleased one is about what is likely to come out of a conven

tion; how necessary or unnecessary one thinks the product 

of the convention happens to be. 

PROFESSOR GUNTHER: But I think that is very much a func-. 

tion of the process. It is more likely to be a deliberate con

vention and a responsible exercise of constitution making if 

the ground rules are better known than they are now. The 

votes in state legislatures can then be cast and delegate 

elections can then be held by knowledgeable participants. 

PROFESSOR SCALIA: No doubt. 
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PROFESSOR BERNS: I wanted to buttress what you just said, 

Professor Gunther, that this is a very solemn thing, and 

every step of the procedure ought to emphasize that. To 
some extent, Congress can anticipate this and propose legis

lation that is likely to lead to conventions that are solemn. 

As to Professor Tribe's confrontation between the Su

preme Court and the states, the Supreme Court has handed 

down decisions in a variety of cases in recent years that have 

placed it in opposition to the states. The nation has survived 

that very well, indeed. I do not see that as a real problem, 

and I doubt very much whether Professor Tribe thinks it is a 

problem, frankly. 

As to the Congress and the Supreme Court, my princi
pal point is that I find it strange that one of the most 

important aspects of the Constitution-namely, the mode of 

amending it-should not be subject to rules of constitutional 

law. That statement, admittedly, needs qualification. But it 

stems largely from a Supreme Court decision of some forty 

years ago in which the Court came very close to saying that 

the issues that arise in this business are political, not judicial. 

Four members of the Court, led by the famous Justice 

Felix Frankfurter, went so. far as to say that all of these issues 

should be regarded as political. I find that unacceptable, 

because I think that this requires constitutional law, as de

termined in the way in which we traditionally do these things 

in the United States. 

I would favor legislation-I would favor a convention 

to get some of these things clarified, to get cases before the 

courts, to have the solemn word of the Supreme Court of the 

United States with respect to these important issues. They 

are justiciable issues. 

Since Coleman v. Miller, that decision of forty years ago, 

there have been developments, of course. We have had cases 

in which the speaker of the House of Representatives has 

been the defendant in a suit. We have had the United States 
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against Nixon, in which the President of the United States 
has been shown to be amenable to judicial process, contrary 

to a post-Civil War decision, Mississippi v. Johnson. So there 
have, indeed, been developments in this area. And it seems 

to me that it is entirely possible that the Court will reverse 
itself on this stand that the issues are political. I think it 

would be salutary to have some constitutional law issuing 
from the Supreme Court of the United States on these 

matters. 

PROFESSOR GUNTHER: I don't mind the court getting into 

this, but I do want to object to the impression that there is no 

constitutional law unless the Court talks. There are several 
other authoritative voices, although not nearly as final as the 

Supreme Court. 

PROFESSOR SCALIA: Just put me down for objecting to the 

Court's entering into it. It seems to me that this is not one of 

the areas where the Court can have much to contribute. 

I have talked about the need for a convention because 

somehow the federal legislature has gotten out of our con

trol, and there is nothing we can do about it. One can say the 

same thing about the federal judiciary. And that is one 
reason I am willing to take the chance in having a convention 

despite some doubts that now exist. I am not sure how much 

longer we have. I am not sure how long a people can ac

commodate to directives from a legislature that it feels is no 

longer responsive, and to directives from a life-tenured 

judiciary that was never meant to be responsive, without 

ultimately losing its will to control its own destiny. 

For example, the very important issue of affirmative 

action has been declared to be of constitutional dimensions 

and is about to be decided by the Supreme Court. It utterly 

amazes me that we are all sitting breathlessly, waiting for the 

Supreme Court to decide our fundamental beliefs with re-
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spect to this particular issue, without having a hope of get

ting anything done about it if the Supreme Court should 

find that our fundamental beliefs are, in fact, different from 
what we think they are. [Laughter.] 

We have no recourse. There is not a chance that the 

Congress will overturn any decision that the Supreme Court 

hands down in the Weber case. And unless this alternative 
method of amending the Constitution is adopted, we will 

continue to live under what I consider an innately non
democratic system. It is foolish to sit, wringing one's hands, 
wondering what the Supreme Court is going to tell us the 

Constitution requires on an issue such as this. And that is 
what we are condemned to do unless we can screw up our 
courage and say, "Let's throw the dice." [Laughter.] 

PROFESSOR BERNS: How desperate is our condition, that is 

really the question. [Applause.] 

PROFESSOR GuNTHER: I'll agree to a convention only if you 

can guarantee I'll be a delegate. I've always wanted to be 

James Madison. [Laughter.] And I'm ineligible to be presi

dent, as is Paul Bator. 

PROFESSOR BERNS: That opens up several questions. Who 

will be the delegates? Who will pay them? In 1787 they were 
reimbursed by their particular states. The constitutional 

convention itself passed a resolution calling on the Conti

nental Congress to pay the officers of the convention: Mr. 
Jackson, who was the secretary, and I presume also those 

sentries who prevented the people from interrupting the 
procedures of the convention. But who will pay this time? 

And will television be there in 1984, the year I choose at 

random? 
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MR. DALY: That is, perhaps, where we can get the financing 
for it. [Laughter.] 

PROFESSOR SCALIA: I'm sure the Congress would be happy 
to pass an equivalent to the Federal Election Campaign Law. 

You can have contributions from PACs (Political Action 
Committees) and campaign limitations. It'll be beautiful. 
[Laughter.] 

PROFESSOR BERNS: Yes, but seriously, consider the situation 
that prevailed in 1787 when these people kept out the press 
to promote an atmosphere of a solemn convention, a very 
deliberative convention. They had the cobblestones around 
the hall covered with inches of dirt to muffle the sounds of 

the horses' hoofs and wagon wheels on the streets in order to 
promote calm and sensible deliberation. Everything was 
done to allow these particular people, an extraordinary 

body of men, to deliberate and to decide on a proposed 
Constitution. It had no validity, of course, until it was 
ratified by people. 

But can we possibly reproduce this without Madison 
and the others? It is sobering to realize Jefferson was talking 
about the Revolutionary War when he said "from the end of 
this war we shall be going downhill." 

PROFESSOR SCALIA: Walter, I have two responses. One is, we 

will not have Madison and Hamilton-the caliber of people 

will not match them. But, on the other hand, they will be 
people who can examine 200 years' worth of experience 

under the existing Constitution. You trade a little bit of 

smarts for a little bit of experience. I think it's likely to come 
out almost as well. [Laughter.] 

The second point I want to make relates to the risk 

question. It is not as though we have had a sacrosanct, 
untouched Constitution. The Constitution has been 
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changed, whether we have liked it or not, during the last 200 
years, and not merely by the ratification process. Many of 

the decisions of the Supreme Court have made fundamental 

alterations without giving us any opportunity to say whether 

we liked them. So it is not a matter of whether we leave the 
Constitution untouched, but whether we prevent somebody 

else from touching it in a way that we don't want. 

PROFESSOR BATOR: The point that the Supreme Court has 

made controversial decisions reminds me of the issue of 

whether there should be judicial review-that is, whether 

the Supreme Court should step in and resolve these am

biguities and uncertainties about the meaning of Article V. I 

think we would be better off if the Supreme Court stayed 

out of this and kept to its decision that these are all political 
and not judicial issues, because this is one of the few areas 

the Supreme Court has said it will actually stay away from. 

PROFESSOR BERNS: Treasure that precedent. [Laughter.] 

PROFESSOR BATOR: The Supreme Court, and its decisions, 
may become protagonists in this drama. That is, one feature 

of intransigent central authority may be an interpretation of 

the Constitution given by the Supreme Court. That happens 

not to be so in the case of the balanced budget amendment. 
But it is troublesome to think of the Court's being the final 

arbiter of the powers of a convention that is called in re

sponse to a feeling that the Court has given us a Constitution 

we do not like. 

On the whole, by far the happier, and not impossible, 

prospect is that with a certain constitutional spirit of trying 

to work one's way through these ambiguities, no litigation 

will be necessary. 
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M R. DALY: We have put down a very broad base for 

what should be an interesting question-and-answer 

session. May I have the first question, please? 

ROBERT GoLDWIN, American Enterprise Institute: My ques

tion is for Professor Scalia, primarily, but also for anyone 

else who would like to answer. 
We have been talking about how well a constitutional 

convention would work, and you spoke about procedures. 

Professor Scalia, you seem to be in favor of having a conven

tion, but mostly, I gathered, because you would have fun 

seeing the discomfiture of the Congress. But in terms of 

results, what good might such a convention produce? 

PROFESSOR SCALIA: I have not proposed an open conven

tion. Nobody in his right mind would propose it in prefer

ence to a convention limited to those provisions he wants 

changed. Regardless of the issue-say, a constitutional 

amendment on abortion-its supporters would want a con

vention that considers that issue and nothing else; or one 

that considers only the particular features of the Constitu

tion that they do not like, but precludes consideration of 

those features they do like. I think there is nobody, except 

maybe one or two anarchists, who would sincerely want an 

open convention for its own sake, to expose the whole sys

tem to possible change. 

There comes a point, however, at which one has to be 

willing to run the risk of an open convention to get the 

changes that are wanted. Essentially what I have said is that 

there is some risk of an open convention, even with respect 
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to the limited proposal of financial responsibility at the 

federal level. I think that risk is worth taking. It is not much 

of a risk. Three-quarters of the states would have to ratify 

whatever came out of the convention; therefore, I don't 
worry about it too much. 

I would also be willing to run that risk for issues pri

marily involving the structure of the federal government 

and a few other so-called single issues. I would favor a 

convention on abortion, which some consider a single issue. 

I suppose slavery could have been called a single issue, too. 

It all depends on how deeply one feels about the issue. 

In any case, I do not have any great fear of an open 

convention, since three-quarters of the states do have to 

ratify what comes out of it. The clucking that Richard Ro

vere and others do about it is simply an intentional attempt 

to create panic and to make the whole idea sound unthinka

ble. It is not unthinkable at all; it is entirely thinkable. 

MARK GOLDBERG, White House Office of Consumer Affairs: 

My question is directed at the panel. Is there a possibility 

that a constitutional convention might prove to be unfet

tered, not only in its scope but also in its duration, and 

thereby become a kind of standing body for the considera

tion of proposals for constitutional change? 

PROFESSOR GUNTHER: That is not likely to happen, but I 

think it is entirely up to the convention by the very principle 

I suggested earlier. One more reason we ought to have 

hearings on the Helms Bill, which is a carbon copy of the 

Ervin Bill, is that one of its provisions would limit the con

vention to no longer than one year. That is not within 

congressional powers. The convention should meet and 

make most of its own decisions beyond the initial congres

sional decisions about how to elect and pay delegates and so 

on. I do not think, in reality, there is likely to be a problem, 
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because I suspect many of the delegates will be single-issue 

people who do not want to spend sixteen years at a continu
ing constitutional convention replacing the Supreme Court. 

But I think it is legally possible for a convention to meet 

indefinitely and entirely out of line for Congress to try and 

stop it. 

PROFESSOR BATOR: Nothing in Article V suggests to me that 

a reasonable time limit by Congress would be invalid, and I 
should think it would be critical. I believe Congress should 

provide that the convention do its work within a reasonable 

time frame. Why is that not valid? 

PROFESSOR GUNTHER: My premises are those Paul Bator so 

eloquently articulated earlier: the convention is a device that 

enables the states to have a check on a tyrannical central 

government. The idea that Congress would set a time limit 

seems to be contrary to the wish that I think is demonstrated 

quite clearly in the convention debates-that of having an 

independent entity rather than one that operates according 

to congressional ground rules. 

PROFESSOR BATOR: I wasn't contemplating two or four 

weeks, but I would suppose the Congress might say that the 

lifetime of the convention should not exceed two or three 

years. I think that would be valid. 

PROFESSOR GuNTHER: In a general statute such as the 

Helms Bill? 

PROFESSOR BATOR: No, I wasn't talking about the Helms 

Bill. It seems to me Congress must pass a statute constituting 

the convention when the call comes in. 

PROFESSOR GUNTHER: But my premise is that Congress has 
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the power to do what is necessary to establish a convention, 
and I think that premise follows from your assumptions 
about the purpose of the convention option. It is not neces

sary for establishing a convention to decide how long it can 
meet. It is particularly outrageous for Congress to establish 
a limit of one year when, in fact, a convention can cover 

anything from a balanced budget, abortion, and nuclear 
power to a complete broad-scale revision that will take a lot 
more time. 

PROFESSOR SCALIA: Presumably Congress could fund it for 

only two years. You certainly would have no problem with 
that. 

PROFESSOR BERNS: You are assuming that these delegates 
are to be federal officials of some sort who are to be paid by 
the federal government, whereas of course in 1787, they 

were not. 

PROFESSOR SCALIA: With understandable reasons in 1787. 

PROFESSOR BERNS: You mean the federal government at 

that time had no money? 

PROFESSOR SCALIA: Yes. 

PROFESSOR BATOR: This is a minor issue. But what is 

troublesome is the notion that Article V contemplates an 

institution that is basically a wild elephant, free to do any

thing it wants, and I don't think that is a sensible reading of 
the constitution. 

PROFESSOR GUNTHER: Professor Bator, do you not agree 

that Article V contemplates a process that would be a device 

to bypass Congress? You started out by saying precisely 
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that-namely, that a convention would be an alternative to 
Congress. It would be a separate proposing body designed 

to vent popular grievances against the national establish
ment. Therefore, to read in Article V McCulloch v. Mary

land's discretionary powers of Congress, or even a limited 

version of them, seems, in principle, to be highly questiona
ble. I agree that this time limit issue is a minor one. But your 
position on it rests on a view of Article V congressional 
powers that is wrong in principle. 

PROFESSOR BERNS: The fundamental issue here is whom do 

the delegates in such a convention represent when they are 

convened? Most likely they will answer and be answerable to 
the people they represent. If they are federal officials, to be 

paid by the Congress, for example, and therefore to be 

regulated in certain respects by the Congress, it would fol
low that the Congress could set a reasonable period of time 

for the convention to meet. If they represent the states, it 

would presumably be improper for the Congress to do this, 
but it might be proper for the states to set the time limit. If 

they represent the people of the United States in their 
sovereign capacity, however, that convention could sit as 

representatives of the people forever, and any attempt to 
limit it would be improper in principle. 

I don't know the answer to the question, incidentally. 

PROFESSOR SCALIA: I share Paul Bator's view that without 

some limits the convention would be an unmanageable de

vice that no one would ever resort to using. Why should we 
adopt that view? It is not likely that Congress would abuse its 

authority to set limits. Would the Congress be better off to 

say two years or two weeks? I don't know. They might get a 

worse product if they let them sit for only two weeks. 

PROFESSOR GUNTHER: But the justification for the congres-
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sional claim to set the time limit, which I agree in its specifics 

is not terribly important, is the same as for the congressional 

claim to impose oath requirements, to impose specific limi
tations, or to cut off Supreme Court review; it is a claim of 

the very kind of aggrandizing Congress you worry about so 

much. Congress would be operating as if it were chartering a 

national bank, enacting New Deal legislation, or doing a lot 

of things that go somewhat beyond the original intent of 

Article V. 

PROFESSOR BATOR: One reason for the success of our Con
stitution is that it has never created structures that were 100 

percent logical. 

PROFESSOR GUNTHER: That's a pretty difficult argument to 

answer. [Laughter.] 

PROFESSOR BATOR: But it is important. No single line of 

argument or principle is allowed scope without the limita

tions of other principles. Of course, this way of amending 

the Constitution is a recourse against central authority-the 

Supreme Court and Congress, or the two together. 

Nevertheless, it seems to me that the only possible in

terpretation of Article V is that there are several pro

tagonists in the drama, all of whom have some role to play. 

The first group is the initiating states. I think that the sub

stantive limitations on the convention must come through 

cooperation between the initiating states and the Congress. 

The second institution that must play a role-and one can 

only hope that it will play it in the constitutional spirit-is the 

Congress. And the third is the convention, itself. The possi

bility that this convention would have no restrictions has 

been overstated by people who are frightened of what it 

might do. 
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SHEILA HARTY, Center for the Study of Responsive Law: A 
question to the panel: How does a national initiative and 
referendum process, which has already been proposed as a 
constitutional amendment, compare with a constitutional 

convention as a means for people to express themselves and 
act to circumvent congressional legislative inadequacy? 

PROFESSOR BERNS: There is scarcely anything more con

trary to the spirit of the U.S. Constitution than such a propo
sal. So fixed and emphatic am I on this subject that members 

of this audience will think I planted you out there specifi
cally to ask that question. [Laughter.] I first began to worry 
about this when former Senator Abourezk proposed a con

stitutional amendment to allow a national referendum. 
To answer this question properly, one has to under

stand what representation in the American Constitution 

means. In the ninth Federalist paper, Alexander Hamilton 
raises the question why it was that, in the past, free govern
ment had seemed to be impossible, and why it was then 
possible, especially in North America. The answer was that 

there had been certain discoveries made by the science of 
politics. One was with regard to representation. There had 

been representative bodies in the past, and Hamilton knew 
about them probably better than anybody in this room. One 

is therefore bound to raise the question, What was unique 

about American representation that allowed him to con

sider it one of the new discoveries that made free govern
ment possible in the United States? 

The answer to this is found in the sixty-third Federalist

paper in which James Madison makes it clear that what is 

distinct about representation in the new sense is precisely 
that it is a device to keep the people out of government. 

American representation was an answer to direct democ

racy. It was a way of keeping people out of government. 

The idea is that while the people are represented in 
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these various bodies in a certain sense, the representatives, 

when they are serving, are somehow to be detached from 
the people in any immediate sense. Our institutions were 

designed to detach people to the extent possible, to detach 

members of the Senate and, in the extreme case, the Su
preme Court, as well as the president and even, if possible, 

the House of Representatives. A national referendum sys

tem would therefore be absolutely contrary to the spirit of 

American institutions. 

PROFESSOR GUNTHER: I am glad you have answered a con
stitutional question without resort to the Supreme Court. 

The Supreme Court had a case over sixty years ago in which 
the argument was made that the introduction of the initia

tive and referendum in Oregon violated the republican 

form of government guarantee. The Court said-as it did 
about part of the amendment process-that the issue was 

not justiciable. You see, we can have constitutional law dis

cussions without the Supreme Court telling us what it all 

means. 

PROFESSOR BATOR: There are states which are quite fond of 

referendums. I don't have any very strong theoretical view, 

but about every five or six years the Massachusetts legisla

ture votes itself a pay raise, and as regularly as the sun comes 

up, we, by referendum, revoke it. [Laughter.] 

PROFESSOR GuNTHER: We do even more important things 

than that in California. 

PROFESSOR SCALIA: I don't think keeping the people out of 

government is entirely the answer. Part of the current prob

lem is that many citizens think that for various reasons the 

people are being kept out more than was originally in

tended. One reason is the professionalization of the Con-
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gress and another is the vastly expanded role of the Su

preme Court. Indeed, the only reason we are debating any 
proposal for a constitutional amendment is to make the 
Congress do what it is unwilling to do. 

GROVER NORQUIST, National Taxpayers Union: I was won

dering how the panel at large feels about the danger of a 

runaway convention, since anything a convention passed 
would have to be ratified by thirty-eight states, and only 

thirty-four states are necessary to call another convention. If 
enough people did want to interject something else into a 

convention dealing with of a balanced budget, they could 
simply go through the process of calling for their own con
vention and not have to mix two or three different issues. 

PROFESSOR GUNTHER: A familiar argument from propo

nents of the budget amendment is that because there is a 
ratification process, crazy proposals will never be adopted. I 
agree that crazy proposals will not be adopted, but neither 
will the convention be limited to the balanced budget issue, 
as everyone on this panel and everyone I know in constitu

tional law agrees.My concern is not the crazy, far-out issue 
but the kind of issue for which there may well be support. 

There are constitutional issues in this country other than the 
National Taxpayers Union's balanced budget proposal, and 
it is not at all impossible that three-fourths of the states 

would support them. 

You may say there is no problem so long as people are 

willing to support the proposal. The problem is, however, 
that the process is not a good one when it does not appear 

until very late in the process that a balanced budget amend

ment may have substituted for it the Milton Friedman 
spending proposal, or may have added to it a spending 

amendment on abortion, nuclear power, and health insur

ance, or a school prayer amendment. If everybody wants to 
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get into that kind of operation, fine, but they ought to know 
what they are doing in advance, and I am afraid the advo
cates of the convention process are not really helping to 
assure that. 

PROFESSOR SCALIA: Instead of displaying utter confusion 
and an inability to do anything about the calls from the 
states, Congress could simply decide that they constitute a 
call for a constitutional convention on the broad issue of 
fiscal responsibility and control at the federal level. Some 
states that have requested a convention obviously wanted 
the focus to be much narrower-to the point of having a 
very specific proposal and letting the convention vote it up 
or down. Since the Congress would not know each state's 
intent, it could leave the call open for six months. And 
during that six months, any of the thirty-four states that 
have made a call could revoke it if they found the issue too 
broad for their liking. But in the absence of such revocation, 
Congress would go ahead. 

Would that satisfy you? 

PROFESSOR GUNTHER: That would be a very significant step 
in a healthy direction. 

MR. DALY: It would also settle the question of rescission, 
wouldn't it, by establishing precedent for rescission? 

PROFESSOR SCALIA: I am not sure. It would establish a prec
edent for the Congress's permitting clarification of uncer
tain calls. In effect Congress would be saying, "We have 
taken your call to mean X; you can tell us, if you wish, that it 
means Y." I would not think that would establish any prece
dent for rescission. 

31 

Note-4
Highlight



MR. DALY: I am the nonlawyer here; I won't fight. [Laugh

ter.] 

PROFESSOR BATOR: I would like to clarify a point. Professor 

Gunther, Professor Scalia, Professor Berns, and I agree that 

the convention cannot be limited to having simply a yes-no 
vote on a single amendment that comes from the states. 

PROFESSOR GUNTHER: And that is the nature of the National 
Taxpayers Union proposal, as passed in many states, as of 
1979. 

PROFESSOR BATOR: Our views diverge in that I believe, and 
apparently Professor Gunther does not, that the convention 
can effectively be limited to a specific issue or set of issues. 

PROFESSOR GUNTHER: But we agree that we cannot be sure. 

PROFESSOR BERNS: Do we agree that the source of those 

limitations could not be the Congress? 

PROFESSOR BATOR: The initiating states and the Congress, 

acting together, have to take joint responsibility for defining 
the scope and the agenda of the convention. 

PROFESSOR GUNTHER: That is too general for me. Given the 
text of the Constitution, I think everybody has to agree that 

the states have a role, Congress has a role, and the conven
tion has a role. In that sense, of course, they collaborate. 

The questions of priorities and primary roles are what 

really tend to divide us. Nobody denies Congress or the 

states a role, but the question is, How much of a role? 

I think the congressional role ought to be fairly limited 

because the purpose of a convention is to bypass Congress. 
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The convention would have the central role as the constitu

tionally designated proposing body. 

PROFESSOR SCALIA: Let's give it a try and find out. 

PROFESSOR GUNTHER: I'm game, and I assume Congress 
will hold some hearings; we can all testify. We will certainly 
demolish the advertisements by the National Taxpayers 
Union and statements made by my own governor earlier this 
year, that it is an easy issue and that there is no problem 
about having a convention on a specific narrow issue. Con
gressional hearings would be the healthiest way to clear the 
air, and then we can go forward from there. 

ADMIRAL WILLIAM C. MOTT, president, Capitol Legal Foun
dation, a public interest law firm: Mr. Daly, you raised the 
word rescission. 

The General Services Administrator has to certify to 
the Congress ratification by the states of proposed constitu
tional amendments. Suit has just been filed by one of my 
sister litigating foundations, the Mountain States Founda
tion, on behalf of the legislatures of Idaho and Arizona; and 
the attorneys general of those two states are representing 

not only the legislatures, but their individual members, to 
challenge the right of the General Services Administrator to 
certify ratification where there has been a rescission-by the 
states. 

There is no question in my mind but that this suit is 
going to go to the Supreme Court of the United States, and 
my question is whether the panel thinks that the Court will 
duck this issue, or whether the question is justiciable. 

PROFESSOR BATOR: Does this concern the ERA? 

ADMIRAL MOTT: ERA is involved, but the District of Co
lumbia Amendment could also be involved. This is a chal-
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lenge to the power of Congress to say that a state can reject 

an amendment and then later change its mind and be 

counted affirmatively, but that once it has accepted an 
amendment and then rescinds its acceptance, that its rescis

sion cannot be counted against the amendment. We think 

that is improper and unconstitutional, and it is going to be 
challenged all the way to the Supreme Court. 

PROFESSOR GUNTHER: I think the Court will decide Coleman

v. Miller applies and will duck it; it won't decide the merits of

that issue. However, my betting record on Supreme Court

decisions is notoriously poor.

PROFESSOR BERNS: Since no constitutional law has come 

from the Supreme Court on this issue, it is necessary to 

speculate whether there are any principles in the political 
theory governing this country that shed some light on this 

question. My own view is that a state may not properly 

rescind a ratification. I would even say that a state may not 

properly rescind an application for Congress to call a con
vention. The ERA issue is a little more complicated because 

Congress has broken all the rules with respect to the exten

sion of time, and a suit should properly be brought. I am 

delighted that the suit has been brought, and I hope that the 

Court decides it, but I suspect that it will deny standing on 

Coleman v. Miller grounds. 

PROFESSOR SCALIA: I share Walter Berns's view on the sub

stance of the ERA matter. I could accept, in isolation, either 

the Congress's power to extend the time or a rule that 

prohibits revocation. But the combination of the two-that 

one can extend the time and also prohibit revocation during 

the extended time-is really crazy. I don't share Professor 

Berns's glee that the suit has been filed, however. It seems to 

me a matter of jumping out of the frying pan into the 
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fire-getting away from the arbitrariness of the Congress by 
inviting the Supreme Court to govern more. I think the 
Supreme Court will turn it down, and I will be delighted if it 
does. I also have a bad record on predictions, though. 

PROFESSOR BERNS: I spoke earlier about the solemnity that 
ought to govern this whole process, and this applies here, 
too. A state's ratification of a proposed constitutional 

amendment is a solemn step, indeed, and there is a differ
ence between a decision to ratify and a decision not to ratify. 
A decision not to ratify may, in certain respects, be under
stood as a decision to postpone, with a promise of reconsid

eration. That makes sense because it amounts to maintain
ing the status quo, and nothing is done. But a decision to 
ratify has consequences. 

In a really extreme case-the ERA has not reached that 
point yet-a constitutionally sufficient number of states 

might have ratified an amendment, and one state might 
then rescind its ratification. I think we could all agree that 
would raise real problems and such a recision would be 

improper. The states should understand that ratification is 

final and ought not be done lightly. 

DoN BANDLER, Carnegie Endowment for International 
Peace: My question is first for Professor Scalia and then for 
the rest of the panel. You expressed some doubt about 
whether the American polity in its normal institutions would 

be able to handle and contain the political passions of the 
American people. And, yet, at a time when the power of the 
single-issue lobbies is increasing, we recently celebrated the 

twenty-fifth anniversary of Brown v. Board of Education. We 
got through the Vietnam War with some stretching of insti

tutions but no fundamental or constitutional changes in 

them. What is so special about the issues that you think 
would be appropriate for constitutional conventions-the 
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budget issue, abortion-that requires this extraordinary 

remedy? 

PROFESSOR SCALIA: I listed first among the things that I 

would like to have considered the structural issues at the 

federal level. I do not have a lack of trust in the American 

people. I am the one here who is least terrified of a conven

tion. 

We have come a long way. We have gotten over many 
problems. But the fact remains that a widespread and deep 

feeling of powerlessness in the country is apparent with 

respect to many issues, not just the budget issue. The people 

do not feel that their wishes are observed. They are heard 

but they are not heeded, particularly at the federal level. 

The Congress has come up with a lot of paliatives---the 

legislative veto, for example-which do not solve the prob

lem at all. Part of the problem as I have noted is simply that 

the Congress has become professionalized; its members 
have a greater interest than ever before in remaining in 

office; and it is served by a bureaucracy and is much more 

subject to the power of individualized pressure groups than 

to the unorganized feelings of the majority of the citizens. 

This and other factors have created a real feeling of 

disenfranchisement that I think has a proper basis. The one 

remedy specifically provided for in the Constitution is the 

amendment process that bypasses the Congress. I would like 

to see that amendment process used just once. I do not much 

care what it is used for the first time, but using it once will 

exert an enormous influence on both the Congress and the 

Supreme Court. It will establish the parameters of what can 

be done and how, and after that the Congress and the Court 

will behave much better. 

PROFESSOR GUNTHER: Part of the reason for my concern is 

that if we try it once we will blast the way for a lot of other 
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single issues to come along. Of course some thoughtful, 
concerned people may say that fifteen conventions on fif

teen issues are not a horror. On the other hand, I know 
groups that are waiting in the wings, hoping that a conven
tion is called for the balanced budget issue in its narrowest 

form so that they can present their narrow proposals. What 

is wrong is that the solemnity and seriousness of the process 

would be trivialized. If the convention is limited to the kinds 
of issues Nino Scalia would want to present, it may be all 

right; but there is, together with the benefit of giving reality 
to this alternative route, the risk of a process that is not 

serious, not solemn, but trivializing. 

PROFESSOR BATOR: It has been fun to careen along on Pro
fessor Scalia's bandwagon for a long time, but I just-

PROFESSOR SCALIA: You're getting off. I sense it. [Laugh

ter.] That's too bad. 

PROFESSOR BATOR: I'm not getting off, I just fell off. 

[Laughter.] I do think that we ought to have a constitutional 
convention only if there are proposals that we think are wise. 

Having a constitutional convention merely to prove the 

point that we can do it and because we feel powerless, 

without any considered framing of issues, addressing of 
specific proposals, or concern whether this is a good 

amendment, strikes me as slightly crazy. I am against a 

constitutional convention because I have not been per
suaded that the balanced budget proposal or the various 

alternatives so far proposed would be a wise thing for us to 

adopt. The issues are substantive. I really believe with Nino 

Scalia that Article Vis a terribly important structural feature 

that protects our liberties. But it should be used for some 

purpose that strikes us as a wise constitutional purpose. 
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PROFESSOR SCALIA: May I rehabilitate myself? Maybe reach 
down a hand to pull Paul back up on the bandwagon? 

When I say I do not much care what it is about, I mean 
that among various respectable issues for a constitutional 

convention, I am relatively neutral as to which goes first. 
The process should be used for some significant issue that 
concerns the American people, but which issue is chosen is 

relatively unimportant. I would not want a convention for 
some silly purpose, of course. But I think there are many 
serious purposes around, many matters that profoundly 
concern the American people and about which they do not 

now have a voice. I really want to see the process used 
responsibly on a serious issue so that the shibboleth-the 
Richard Rovere alarm about the end of the world--can be 
put to rest and we can learn how to use the process responsi
bly in the future. 

AUSTIN RANNEY, American Enterprise Institute: I am 

amazed that in this discussion we have heard all sorts of 
comments about uncharted voyages into uncharted seas, as 
though we had no experience and were just guessing. The 

fact is we have had more than 200 constitutional con
ventions in this country since its origin. To be sure, all but 

one have taken place at the state level, and you may say that 

experience does not really matter and is not analogous. 
Perhaps, however, there is some experience there, and I 

would like to know what you think it tells us about what may 
happen nationally. 

Everything that has been said about horrible things that 
might happen of the Rovere variety, or marvelous things 
that might happen of the Scalia variety, depends a good deal 

on the kind of people who get elected to the convention. 

One thing we do know is that elections of delegates to state 
constitutional conventions have very low voter turnouts: 15, 

16, 18 percent. Barely half the electorate turns out even for 
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a presidential election, and now about a third for congres

sional elections; it is extremely unlikely that more than 20 or 
25 percent of the voters would turn out for a national 

election of delegates. 
My own view about whether the convention is a good 

thing has to do with whether there would be a large propor

tion of professors of law as delegates. If so, I would probably 
be strongly against it. God knows what damage they could 

do. [Laughter.] If there were a lot of professors of political 

science, I would probably be all for it; it would be a fine 

thing, and long overdue. [Laughter.] But I would like to 
know from both Gerry Gunther and Nino Scalia what kind 

of people they think would be elected with a low voter 
turnout, and whether they think those people would do the 
good things they would like to see or the bad things they 

fear. 

PROFESSOR GUNTHER: Let me offer myself as a candidate, 
Professor Ranney. I used to teach political science and did 
some graduate work in it before I went to law school. Does 

that make me acceptable? [Laughter.] 

PROFESSOR RANNEY: We'll make you an alternate. [Laugh

ter.] 

PROFESSOR GUNTHER: Professor Ranney is more expert at 

making predictions about elections than I could possibly be. 

But I am skeptical about the assumption of Professor Scalia 

and others that this is a marvelous opportunity for those 

who are opposed to the Supreme Court, the broad authority 

of Congress, and excessive national programs, to get their 

views implanted in the Constitution. 

Since this would surely be a one-shot election, not a 

continuing process, it is likely that there will be a competi

tion among issue-oriented groups. Contrary to Nino Scalia's 
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hopes, it is as likely that delegates would be elected who want 

to ban nuclear power, to establish new minority rights and 
new responsibilities for the federal government, and to 
mandate health insurance-people Professor Scalia would 

not like at all. It seems entirely foolhardy in this risk-prone 

business to guess who is likely to be elected in a set of 
elections of delegates to a constitutional convention six 
months, or a year, or two years from now. 

PROFESSOR BERNS: It does depend to some extent on the 

method of election. If the delegates from a particular state 
are to be elected at large, then one can probably anticipate a 
certain outcome; but if we follow the provision of the vari

ous bills, say, the Helms Bill, the outcome is likely to be

different. In the case of single-member constituencies I 

suppose various single-issue groups would propose candi

dates, and some single-issue groups would win in one consti
tuency and others would win elsewhere. That of course is 

not the sort of constitutional convention that one would like 

to contemplate. If the convention is to be deliberative, these 
various delegates might not be bound by their instructions 

from the states, but they would be bound by instructions 

from their particular groups. That is the reason to be ap
prehensive. 

PROFESSOR SCALIA: One could make the same arguments 

about the next congressional election. What kind of people 

would be elected to the Congress? The kind of person who is 

elected undoubtedly will depend, to some extent, on what it 
is thought the convention will deal with, and that is one 

reason I share Professor Gunther's concern that it be made 

clear initially what the convention issues are. If the conven
tion is going to deal with only a single amendment-say, 

fiscal responsibility--one might expect some economists, as 

well as political scientists and lawyers, to be elected. On the 
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other hand, if it is going to be a much broader convention, 

covering other issues, the people would probably elect quite 
different representatives. I do not think they would elect 

delegates who cannot do an adequate job simply because, on 

one particular issue, the delegates happen to agree with 
them. 

MR. DALY: This concludes another Public Policy Forum 
presented by the American Enterprise Institute for Public 

Policy Research. On behalf of AEI, our hearty thanks to the 

distinguished and expert panelists: Professor Walter Berns, 

Professor Gerald Gunther, Professor Paul M. Bator, and 
Professor Antonin Scalia, and also our thanks to our guests 

and experts in the audience for their participation. 
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